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FOREWORD

It is the responsibility of each of us in the Air Force and Department of
Defense acquisition community to improve our knowledge and understanding of
data. Those involved with a system development must be farsighted enough to
plan a strategy that will keep the system working for years into the
future. The data acquisition strategy must be developed early enough to
ensure that data is obtained competitively and used to foster competition.
The Air Force must acquire the required data in a useable fashion, at the
time required and at an affordable price. No simple “"cookbook" or
“checklist" approach is available that will ensure 100 percent success.
Each approach must be tailored to the situation at hand. This handbook is
designed to help assure we acquire all the data we need. This is essential
so we can effectively meet our future weapon system requirements at the
least possible cost.
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I. INTRODUCTION

A. Purpose

> This handbook was developed to assist Air Force and Department of
Defense (DOD) Contracting and Acquisition personnel in planning for,
contracting for, and using technical data to foster competition. If DOD
contracting is to be successful in obtaining and utilizing contractor,
subcontractor and vendor data in competitive acquisitions it must:

>1. Develop business strategies to acquire the data,’
Z. Establish contractual requirements for delivery of acquisition
data for those items the Government intends to acquire competitive]x;
3. Obtain the rights to use the acquisition data;
4, Assure the acceptability of the acquisition data; and
5. Use the acquisition data in competitive acquisitions where it
is economically and technically feasible.

B. Organization of the Handbook

The body of the handbook focuses on the planning (i.e., business stra-
tegy) and contractual aspects of acquiring data. Each topic within the body
refers the reader to Federal Acquisition Regulation {FAR) and DOD FAR
Supplement citations and appendicies for additional details or procedures to
de followed. Where practical, topics are arrahged within the
acquisition/contracting 1ife cycle in which they would normally be
addressed. However, where deviations occur it is because aspects of the
topic span more than one phase of the cycle.

C. Data Requirements and Clauses at a Glance

A The following matrices provide the reader with a quick method of iden-
i%& tifying technical data, computer software, copyright, and license require-
hﬁ ments and associated FAR/DOD FAR SUPP citations and clauses. Requirements
ﬁé are listed within the following matrices by functional categories:
y
b'es

b




Matrix No.

1.

Functional Category

Copyrights and Acquisition of Rights in Technical Data
Acquisition of Rights in Computer Software

Rights in Data (Contracts for the Acquisition of Special and
Existing Works, Researcii, Architectural Design, and
Construction)

Acquisition of Technical Data and Computer Software (Contracts
with U.S, and Foreign Sources and Solicitation Provisions and
Contract Clauses)

Infringement Claims, Licenses, and Assignments (Inventions,
Patents and Copyrights)




L3}

((37e-€0p" £2)/53uamuianog ubyaaoy 03

vIR( UL JOo A4IAL|3g "muuavvuo‘_%
((a)e-g0v° ¢

Jiesodoayd ® jo 3i0ddng up Syseg paidjaisay
B UO PIYSIuUINg I8 YII]  1S3JNPIV0JY

({PYE-€0v° 22T /7100 YI9L DaxJEn
K| Jadoadu] 40 pax :$34NPRICU,

/ 6o \(2)E-E0v° L2
eIRg Yi9) J2 DUNJRY :SIUNPITOLG
4yoLy S, Juow

| »| »

(a)e-cob° L2} /°IR0 Y321 3sp 03 S3
-u43A0g 3y} Buiysijqeisy .auuq_kuua.&

»
] »| x| | x

((e)e-sOp°L2)/suoiiera : $34npad04

| ] »| »] ] M

paljw}] uje3dsy jo uu_uoz HL.r)

{4)2-€0¥° NN
JRIe@ yiai up sIybry pajjwiun
40 uoi3sinboy 21310945 :Ad)]0d4

{(3)-c0p" jZ}Fs1ovijuoci :£3t10
mim-me E:ﬁmﬂmwmm

S3Y6iy JO UO}jeulMIGIIPaLg 4D}[0d

| x| | | x

{(d)2-¢cov° 22)

[¥1¥a HIIL uummMm w :A2¢10
Qje-

Y23, sjyby

| > »{ X

SYIVO HIAL U SIybiy jo uopaysintoy

>

(20" £2)/51yb}4hdo)

[ €0 N AYECTRIVIYE ]

| S0/ 4 a4

<0T°8%

‘9

9°9¢

201

¥4

th

9-0TH° L2

S-0tH- L2

h-0TH° L2
€-0TH°L2
2-01H° L2
1-0T%°L2
TH0h" L2
T-40%°L2
€t L2
eont L2
T-€0%° L2
T0%° L2 p<
1101
%1
110, M

(SNOI11VLID)/SINMIY I TIY
ddns W3 001/yvd

T "ON AIdivH

vIRQ [ROIUYI3) 1) SIYGLY 50 wop3Sinboy puw SIYB)aLdo)




¢ "ON XTYlvW

1]
$ X X ((P)Z-pop° (2P} /340N 308 JIndWO)
poxJen Ai4adosdw] uo paysewun
X X Ix Ix }x {(2)2-v0¥° £2)/514BLY PIID44353Y
03 3123fqng sxemijos J43ndwu)
X §x }x X X ((Q)2-v0p°£2)/04em3 405 133ndwo) pue
e3RQ Yd9p Uy SIY6LY :(eIIuRY
X X §x ((»)2-vo¥" £2)
/940M]3 305 43INAWO)  1SUOLIR | ASQ
X Ix X X ((®)1-p0O¥" L2)/94eM3 305 433 Ndwo)
uj s3ybpy patjwitur  :4Ady10g
X (1o¥° 2} 7swo3sut =g
(%, w L72) ~ ~N [ ) ~ ~N Pt
Wl W EW DO PO Ol DO Pl £ (SKO11vLID)
v I i lule (o Ja la i ) SLeWMININD3IY
SISISEEIEIREREEY ddfts ¥v3 000/%v4
S 1L S O U X
o o o
w — —
— w w

4eM1J05 49Indwo) Ui SIY6LY JO YOS inboy

1@

(™
o
|

h

SuB T2 Cal Pt T P,

L SP)

AL VORI A A A RS M I RA NN A AN E T e Uat Y WU MR WL WL W W T WL A Tl T

ST D

L SN

%

gjj‘ PR L &3 LY A



(60t £2}/5350a3u00 weubodd (Y18S?}
X X Ix fx YOJRISIY UOJIRAOUU] SSH|SNE | LPWS

hm-mov.mmq
X X Ix Ix Jsubysag paidj4isay j0 (eAcsddy

b4 (v-80%° £2)/519043u0) paxiy

X (€-80v°£2) x4om QY
pue s3}(ddng u0}3ona3suo)

X X (2){e)z-80p" L2)
/U0}39Na3Su0) 403 Sbuijmeag doys

X IX X X (e)e2-00%° 2]} /s3Ide43u0)
J0}3INAISUC) 40 Py 403 SISNR|)

eyeqg pue subjsag |e4n3dalyydly

X X (20v°£2)/241an4 (eJdBua) W3 03
ajes 40 uojIedLignd jo IubLy
, SIUWUAIALY DU LIwE] S3DRLU0)

X }jx X X {90V°£2) /540K SuiIsix3 jo
uoi3)synboy ayjl 404 s3oded3uo)

X X {GOp° L2)/sn40n (€} I9dS j0
voy31snboy 3yy 40y s3dR43U0)

w w w w w w w N N N N N N n N (a8 )
Bl B B R B B8 Bl B A R B Al R R
L I N I SIRIRIEIE B E1E |E & & |8 (SNOILVLIZ)/INIWIVINDIY
[} ' ' 4 ‘ y ' ] 1 ' ] ddNS ¥Y3 000/8v3
-J -~J -~J -~J -~J -~J -J \"} -+ w N
o o [=] o o [=] o
N (%) n N nN N | ad
w +S w [\ Ll o w

WoL3INAISUC) pUR “ubySIP [RANIINNLYOLY ‘YOLeISIY
‘syq0M Gugysixy pue (e4dads JO UOLIISINDIY Y3 403 SIIRJ4IU0)
e3eQg Ul sIybLy
€ "ON Xjajey

.‘ ;,.
B S S S S
o i e i



(214 (2)/sosme|) 1o043U0)
PUP_UO}S|AOg UOIIRI|I}]0C

(119°22)/°s°n
3y} IPisSInQ pam.oji3d 3§ O)
532400 ubjas0g yim S$IIPIJLOY

(9-01v" £2)/sIudwalnbay eleg

(5-01%° £2)
[R1%Q YOIL JO S3YIURLSEN

(v-01v° £2) /1udukey
30 SuLplOylIlm - BIkg Y)Y

(c-01p°L2)/eeg
Y331 JO u0jIRI} 4P|

(Z2-01%° £2)/u013®I} 34 349)
viRg Yd3) J0j JudwIs}nbay

ko

<

(1-01v"£2)
J34em3j05 123ndwo) pue eleg

Y33l 40 voylysinbay :Ad4j0d

*7¢

8204-122:2¢

* 28

££0L~122°2¢C

N TFALS4
2E0L=122.-28 |
IS/ ~-122°2¢

QEQY=122°28

L20L L2828

220/-422°2¢

S0 =12228

~A20/2

*LL
4L
*LL
ol

8- L2

Pat M ¥4

Tl L2

£20/0=£22°2¢
220/, =422°2¢
~122°2¢
~L22°2¢
£10L=L022.026
£520

A10/-422°2¢
122
=122°28

9-

;-
2-01%°42
£-0
PN
1-0l4 L2
C~f

Sof

{SNO11V11D)/SINDIERINDIN
ddNS ¥v4 000/W4

SISNVLJ JIVAJUOY PUR SUOL:|AOLd UOLIRIDLLOS
pue

$324n0¢ ubja404 pue °S°N YA 30043807
94eM3 JO5 49IndWO) pue PIRG (POLUYDD] JO UOEISEhbOY




(110£° 22)753yByakdo) pue Sjuajed
‘suojjuaaul ul s3ybyy jo JUIWIUND0LY

(01047 22) /7uamudancg
3 03 sIubLY JusIegd JO Judmubyssy

¥-600.° /2)/X3 |vAoy Bujuuny

® JO S3 ®d 403 6uypjaoay $32043u0)

(€-600L° £2-600Z°£2) Sasne|) sjudwb)ssy
PuR s3uswRauby asuad} ‘sasealay Judjey

(900£°£Z)/5wi® (3 30 wo}33s0ds)q
AL3v435 ujmpy pue uo}3e6)3saAu]

|

(S00L° 22)/%@v ) Juswabuy4;

“UL 3uNRg 40 }I0N 3dad4|pu]

(¥00(° (2] /3ueasbuldzu] Juarng 403
BIELD dApIeaIsiulmpy ue Bupip4

(4]

214

OTOLYLZe S

100L-9¥Z°2S

biu T4 0041

lmL‘LCZ (41

“

T

<
LLC

[ 324

200.°¢

(SNOILV112)/S1r RIVINDIY
ddns Wvi 003/W3

sjusel) sy pue ‘sesusd) ‘smye))

§ "ON XxtJjey

b 3 .a‘o—&“
(s38jakdo) pom 33830y 2 uvtt:

£ o
‘8,000

hi V.4

o

.



Sy
N

. A
-, -
“Ta"a

PP
i

w0

=

E o =
iy

T

P TN

= F

W T ER
Pl g
.:l-.'- Palid ".I

——
Y,
o AR

pATANG

IT. PLANNING FOR THE ACQUISITION OF DATA

A. Business Strategy Planning

At the outset of program and business strategy development the PCO,
with the Program Manager, should determine specific contractual data provi-
sions (including those to support competitive reprocurement of spare parts).
These provisions should adequately cover the need for, and future use of,
Acquisition Data Packages (ADP). Data requirements and .asks, including
rights in data, should be tailored to each acquisition or modification
program and listed in the program planning documents and the Contract Data
Requirements List (CDRL), DD Form 1423.

DOD employs three business strategies, individually or in combination
with each other, to acquire data. The strategies are component breakout,
multiple sourcing, and competitive acquisition. Each of these strategies
involves the acquisition and use of technical data and computer software, as
well as rights in that data. Contractors and subcontractors prepare such
data as an integral part of their design, development, and production
effort. Therefore, contracting officers must, in business strategy
planning, consider all phases of an acquisition or modification program to
ensure th»* accurate and acceptable data, with appropriate rights, are
delivered when ordered and needed.

Each strategy may be used in the acquisition of specific rights in
technical data. However, there are alternative methods of creating com-
petition without having to provide or obtain data from prime and sub-
contractors. These methods include:

1. Competitive Copying. A common method of obtaining competition
of relatively simple items is to solicit bids or proposals for items without
furnishing the offerors a technical data package disclosing proprietary
data. Competitors may find it difficult, however, to create the necessary
technical information to bid on more complex items.

2. Form, Fit, or Function Specifications. Competition may be
obtained free of proprietary rights by contracting with performance or func-
tional specifications. Limitations on this approach are:
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a. Items obtained from a competitor may not be identical to the

original, resulting in difficulties in repairing and stocking parts for dif-
ferent items.

b. Complex systems may be difficult to obtain by this method due
to inability of competitors to match original systems.

3. Directed Licensing. This method obtains competition by directing
the original development contractor, by authority of a contractual provi-
sion, to license technical data and provide technical assistance to com-

petitors. Royalties are paid to the developing contractor by the
competitors.

4, Leader-Follower. This method obtains competition by one of three
procedures (see FAR SUBPART 17.4):

a. Requiring an established source (leader) to subcontract to a

specified subcontractor (follower) a designated portion of the total number
of end items purchased.

b. Requiring a prime contractor to assist the follower and
awarding an additional prime contract to the follower.

c. Awarding a prime contract to a follower firm, requiring them
to subcontract with a leader for assistance.

Limitations of the Leader-Follower approach are long lead times and cost of
developing a second source.

5. Reverse Engineering. A competitive ADP may be developed through
inspection of the end item. This may be done by the Government or by a
contractor. This method is the least desired approach and is to be used
only in case of significant projected savings. It requires approval by the
head of the contracting agency. Care must be taken to avoid use of
proprietary data in the reverse engineering effort. Items on “loan" or

"leased" by the Government may have restrictions in the loan or lease
agreement which prohibit reverse engineering.
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Other References:

1. APPENDIX A - “Applicable Data Specificatirns, Standards, and Air
Force Directives"

2. DOD FAR SUPP 4.671-5(C)(5)(1i) - "Definition of the Extent of
Competition..."

3. DOD FAR SUPP 7.103(a)(5)(d) - "Acquisition Plans-Agency-Head
Responsibilities." Details Program Manager and Cortracting Officer
Responsibilities.

4. DOD FAR SUPP 7.105 (vii) & (ix) - “Contents of Written Acquisition
Plans; Repurchase Data & Alternate Acquisition Approaches Considered"

5. DOD FAR SUPP 8,7006-5 - "Specifications, Drawings, and Other
Purchase Descriptions"

6. DOD FAR SUPP PART 10 - "Specifications, Standards, and Other
Purchase descriptions"

7. DOD FAR SUPP 15.173 - "Negotiating of Initial Production Contracts
for Technical or Specialized Military Supplies"

8. DOD FAR SUPP 17.7201 - "“Acquisition of Component Parts; Privately
Developed Items"

9. DOD FAR SUPP PART 35 - "“Research and Development Contracting"

10. "ACQUISITION STRATEGY GUIDE" - Defense Systems Management College,
First Edition, July 1984,

10
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Military and civilian Government personnel may obtain the guide, free
of charge but 1imited to one copy per person, by writing to the:

Director of Publications
Attn: DSMC-DRI-P
Fort Belvoir, VA 22060-5426

The guide may be obtained by the non-government community through
government catalog outlets or by writing to the:

Superintendent of Documents
U.S. Govermment Printing Office
Washington, D.C 20402

Price: $6.50 per copy

B. Other Business Strategy Considerations

When preparing your business strategy consider the following:

1. The explosion of computer software program documentation has
greatly increased industry's sensitivity to property rights, particularly
technical data describing object and source codes for programs and manufac-
turing processes using CAD/CAM, etc. Public disclosure of such technical
data can cause serious economic hardship to the originating or owning com-
pany (DOD FAR SUPP 27.403-1).

2. It may be difficult to balance the Government need for tech-
nical data with a company's desire not to release it. Due to the high
value contractors place on private data, the Government, in many cases, has
not purchased the rights to reprocure systems described by these data. The
end result has been an inadequate acquisition data package for competitive
procurement purposes.

3. When the Government's need for delivery of data, as posi-

tively determined by DOD FAR SUPP 27.410-1, conflicts with the contractor's
need to preserve its competitive position, and the Government insists on

11
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delivery, the differences center on rights; for example, competitive repro-
curement (DOD FAR SUPP 27.403-1) versus the contractor's rights to the
acquisition data package. In some cases the contractor may have no problem
with the unlimited rights demanded of inhouse work but may not be able to
impose or enforce such provisions with subcontractors and vendors not willing
to give up their rights, particularly those oriented to commercial markets.

4, "“Predetermination of rights" is an optional procedure wherein
an offeror identifies in his proposal listed data to which, when delivered,
he intends to affix a limited rights legend. This procedure is commonly
used in R&D and weapon system acquisitions.

Agreement by the Government on the appropriateness of such
limited rights claims is a separate matter. Such agreements are rarely
made before contract award due to the time necessary to validate the claims,
i.e., to carry out a data rights investigation. It is more efficient, in
most cases, to reach agreement or challenge specific limited rights claims
during contract performance.

NOTE: An agreement or challenge is normally pursued only
when a competitive acquisition data package is tc be delivered.
Furthermore, under the new DOD FAR SUPP 52,227-7037 challenge procedures,
the Government must consider the consequences associated with failing to
sustain a challenge. Such failure precludes all government agencies from
further challenges, absent any new evidence, and may expose the Government
to paying contractor costs incurred in defending the challenge.

5. DOD policy regarding technical data and computer software has
two main distinctions not necessarily found in Federal Civilian Agencies or
used in commercial practice in industry. One is the difference between
technical data (human readable) and computer software (machine readable).

In order to receive treatment as technical data under the “"Rights in
Technical Data and Computer Software" clause, computer software documen-
tation must be in human readable form. The other is the link between
contract clauses defining rights and requirements for delivery. The DOD
only acquires rights to data that are delivered or are deliverable under any
future government contract.

12
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6. Delivery requirements are the contractor's first line of
defense against losing an "earned" competitive advantage. Contractors will
try to limit what is delivered to exactly what is specified in the DD Form
1423 CDRL and will want the Data Requirements Clause DOD FAR SUPP
52.227-7031 in the contract.

7. Contractors may not want the Deferred Ordering Clause DOD
FAR SUPP 52,227-7027 (currently an optional clause) in the contract, because

of the uncertainty of Government's action in the future.

Other References

1. APPENDIX A - “Applicable Data Specifications, Standards, and Air
Force Directives"

2. APPENDIX B - "Commonly Used Data Solicitation and Contract Clauses*

3. APPENDIX F - "Challenging a Contractor's Assertion of Proprietary
Rights"

4. HANDBOOK PARAGRAPH III.B - "Unlimited Rights - Factors to Consider"

5. HANDBOOK PARAGRAPH III.C - “License Rights in Lieu of Unlimited Rights"

6. HANDBOOK PARAGRAPH IV.C - "Data Delivery Methods"

ITII. SOLICITATION CONSIDERATIONS

A. Data Rights

Data rights (including those for software and patents) establish the
extent to which the Government may use technical data delivery under a
contract. Two basic forms of data rights are:

1. Unlimited Rights. The right to use duplicate, or disclose
technical data in whole or in part in any manner and for any purpose what-
soever, and to direct or permit others to do so.

13




2. Limited Rights. The right of the Government, or others on behalf
of the Government, for other than manufacturers to use, duplicate, or to
disclose data; but not to disclose outside the Government without written
permission.

3. Restricted Rights are a form of rights limitation that applies only to
computer software developed at private expense; and includes, as a minimum, the
right to:

(1) Use computer software for the computer for which it was
acquired at any Government installation to which the computer may be trans-
ferred;

(2) Use computer software with a backup computer;
(3) Copy computer software for backup purposes; and

(4) Modify or combine computer software, subject to the contrac-
tor retaining his restrictions on the Government modified or incorporated
restricted rights software.

Restricted rights include any other rights less than unlimited rights that
are included in a license or agresment made a part of the contract. Computer
software qualifying as commercial computer software under the “Rights in
Technical Data and Computer Software” clause is specifically treated under the
clause DOD FAR SUPP 52.227-7013 and a separate license agreement is not
necessary. However, additional license provisions are not precluded. A
separate license agreement is normally entered into when licensing other than
commercial computer software. Specific legends and marking requirements on the
software are required for the submitter to perfect a claim for Restricted Rights
treatment.

It is Government policy to obtain unlimited rights when data results
directly from work on a Government contract. Limited rights may apply when
the data is developed at private expense. It is also DOD Policy to acquire
only such technical data rights that are essential to meet Government needs.

14
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Other References:

i. DOD FAR SUPP 27.403: "“Acquisition of Rights in Technical Data"*

2. DOD FAR SUPP 27.404: “Acquisition of Rights in Computer Software"

3. DOD FAR SUPP 27.410: "Acquisition of Technical Data and Computer
Software*

4. “ACQUISITION STRATEGY GUIDE," First Edition, July 1984, Defense

Systems Management College. (NOTE: The information in Section III.A was
obtained from this guide.)

B. Unlimited Rights - Factors to Consider

Unlimited rights in proprietary technical data necessary for a complete
competitive ADP may be acquired from an individual contractor or subcontrac-
tor, or as a part of a competition among several contractors or subcontrac-
tors. Two key factors can make this a formidable process:

1. The difficulty in determining a fair price for the data.

2. Difficulties and expense in qualifying competition for highly
complex end items.

Four questions must be considered before purchase of unlimited rights
in technical data:

1. 1Is there a clear need for reprocurement of the item, component, or
process to which the technical data pertain?

2. Is there a suitable item, component, or process of alternate design
or availability?

3. Can other competent manufacturers produce the item or perform the
process through the use of such technical data without the need for addi-
tional technical data which cannot be purchased ruasonably or is not readily
obtained by other economical means?
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4, Wiii anticipated net savings in reprocurement exceed the acquisi-
tion cost of the technical data and rights therein?

Other References:

1. APPENDIX B - "Commonly Used Data Solicitation and Contract Clauses"

2. DOD TAR SUPP 5.102 - "“Availability of Solicitaticn."

3. DOD FAR SUPP 8.7002 - "Responsibilities Under Coordinated
Frocurement® (Acquisition of Licenses or
Other Proprietary Righ*s)

4, DOD FAR SUPP 15.613 “Alternate Source Selection Procedures"

5. DOD FAR SUPP 16,104

“Factors in Selecting Contract Types"

?ﬁQJ | 6. DOD FAR SUPP 25.7007 - "Restriction on R&D Contracting With Foreign
' Sources"
7. DOD FAR SUPP SUBPART
25.74 A - "Purchases From NATO Participating Country
Sources"

8. DOD FAR SUPP 27.403 - "Acquisition of Rights in Tehnical Data"

9. DOD FAR SUPP 27.404 - “Acquisition of Rights in Computer Software"

10. DOD FAR SUPP 27,410 - "Acquisition of Technical Data and Computer
Software"

11. 00D FAR SUPP 27.412 - "Solicitation Provisions and Contract Clausas"
(Technical Data, Computer Software, and

Copyrights)
12. AFR 310-1 - "Management of Contractor Data," 8 March 1983
16
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C. License Rights in Lieu pf Unlimited Rights

License rights, in lieu of unlimited rights in technical data, is most
useful in acquiring systems with high commercial potential or military
systems adapted from commercial products, where the value of the data is
very high compared with the savings projected from competitive acquisition.
Licensing may be a necessary approach when dealing with foreign systems
developers who are not accustomed to normal U.S. Government acquisition
methods. Licensing from the data owner allows the Government to use the
licensed limited rights technical data to manufacture the system and disclose
the data to second source competitors for the limited purpose of manufacturing
the system for sale to the Government. License agreements may also contain pro-
visions for the transfer of "know how" and assistance from the data owner to the
Government or the second source.

DOD has authority under 10 U.S.C. 2386 to obtain such a license to

proprietary data for reprocurement purposas. This approach has the following
drawbacks:

1. Terms of each license must be separately negotiated. No
standardized clause or regulatory guidance exist.

2. Terms of the license normally require approval at a higher
level than the acquiring command.

3. Air Force data handling systems &re not specifically designed
to handie data where the Government has only license rights as opposed to
unlimited or limited rights data. Personnel are not accustomed to treating

such data in a proper manner, with resulting risk of violating terms of the
license.

4. Licensing of Technoiogy is normally useful cunly for reprocurement
purposes and this approach restricts the ability uf the Government to transfer
technology to research and development contractors for purposes of advancing the
state of the art.

The receatly introduced Small Business Innovative Research (SBIR) program
provides for license rights to the Government. It is anticipated that the

obtaining of license rights from other sources will increase in the future.
17
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Other References:

1. APPENDIX B - “Commonly Used Data Solicitation and Contract Clauses®

2. DOD FAR 5UPP 8.7002 - “"Responsibilities Under Coordinated Procurement
(Acquisition of Licenses or Other Proprietary
Rights)

3. DOD FAR SUPP SUBPART 27.6 - “Foreign License and Technical Assistance
Agreements"

4. DOD FAR SUPP 27.7009 - “Patent Releases, License Agreements, and
" Assignments”

5. DOD FAR SUPP 27.7011 - "Procurenient of Rights in Inventions,
Patents, and Copyrights”

D. Data Warrantic:

Optional warranty clauses may be used in the acquisition of technical
data (DOD FAR SUPP 52.246-7001). Guidance is contained in FAR 46.703,
"Criteria for Use." The contracting officer should:

1. Consider the nature of the item and its end use to determine
whether a warranty is appropriate.

2. Outline benefits to be derived from a warranty and relate them
to the cost of the warranty.

3. Determine the Government's ability to enforce the warranty.

4. Decide whether there is an adequate administrative reporting
system for defective items or if such a system can be established. If a
warranty is appropriate, the contracting officer should ask for more than
three years of coverage (i.e., 5-7 years) in consideration of the reprocure-
ment time.

18




Other References:

1. DOD FAR SUPP PART 46 - "Quality Assurance"

2. DOD FAR SUPP SUBPART 46.7 -"Warranties"

3. DOD FAR SUPP 52.270-7000 - "Warranty Exclusion and Limitation of
Damages"

IV. NEGOTIATING AND ADMINISTERING DATA

A. Pricing and Development of Acquisition Data Packages (ADP)

ADPs, for the most part, consist of Level 3 engineering data developed
and maintained by the contractor. These data can be priced up front.
However, in some cases, additional data such as testing and packaging infor-
matic may be needed to complete an ADP, but the specific data are not known
until the design becomes stable, usually well after contract award.
Cimilarly, items to be spared are not determined until Source, Maintain-
ability, and Recoverability (SMR) coding occurs, again, usually after
contract award. When the items for which spares will be maintained are
identified, and the design becomes stable, the contractor can then be
required to identify which spares require information in addition to Level 3
engineering data, what specific additional data are needed, and the price
for these data.

e T W R N

On those ADPs where the Government elects to exercise its option to
purchase additional data, the contractor must also be required to develop
and maintain the additional data, deferring delivery until requested by the
Air Force. A contract amendment and additional program dollars to prepare
the data for delivery (MIL-D-1000 and MIL-STD-100) would be necessary to
formalize these requirements after the spares determination is made. (See
procedure from DAR SUPP No. 6). This concept assures readily available,

complete, and updated ADPs at a known price, and also allows improved
planning and budgeting.
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Other References:

1. APPENDIX A - "Applicable Data Specifications, Standards, and Air
Force Directives"

2. APPENDIX C - “"Structure of Data Items in Solicitations and
Contracts"

3. APPENDIX D - "Data Pricing Decisions and Their Impact on
Solicitations and Contracts"

4, APPENDIX E - "Estimating the Cost of Data - A Continuing Problem
With Potential Solutions"®

5. DOD FAR SUPP 25,7306 - "Recovery of Non Recurring Cost"

B. Challenging a Contractor's Assertion of Proprietary Rights

DOD FAR Sup 27.4i0-1 outlines two options for delivery of data:
Deferred Ordering and Deferred Delivery. These options assume that the data
will be delivered to the Air Force during the production phase of the
program. The Air Force should establish an inspection system to assure that
the data will be suitable for their intended use.

Furthermore, the Government never loses its right to require contrac-
tors to prove that their restrictive markings on data are valid. It is Air
Force policy to challenge restrictive markings when the data are believed to
fall within the unlimited rights categories in subsection (b) (1) of the
data rights clause. This applies to existing Government documents as well
as to those being delivered.

Prior to initiating a challenge, the Government agent reviewing the
data should first check the contract files to see if the item, component,
process, or computer software (ICPS) to which the data pertains is in the
offeror/contractor's predetermination list or "Notice of Limited Rights"
{See DOD and AF FAR SUPP 27.403-2(d)J. If such an agreement or notice does
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not exist, the Government should challenge the restrictive marking. If a
predetermination 1ist exists, it should be reviewed to further determine if
the government has agreed to the validity of the limited rights claimed for
the items listed.

If such an agreement does not exist, the Government should challenge
the restrictive markings, if warranted. If the limited rights data is not
listed, the officer/contractor should be advised in writing of any failure
to notify the Government under the predetermination or Notice of Limited
Rights procedures (DOD FAR SUPP 52.227-7014 and 52.227-7013) and that such
failure may violate the provisions of DOD FAR SUPP 52,227-7018, "Restrictive
Markings on Technical Data."

gé Other References:

¥y

éi APPENDIX F - "Challenging a Contractor's Assertion of Proprietary

?: Rights"

3

s C. Data Delivery Methods

E: The delivery of engineering data packages sooner than needed, and at a
:t time when designs are still unstable, can result in the maintenance and use

’; of inaccurate data, and added cost to update the data.

-g DOD FAR SUPP 27.410-1 outlines two options for delivery of data --

gé Deferred Ordering and Deferred Delivery. These options assume that the data
E: will be delivered to the Air Force during the production phase of the

- program. The Air Force should establish an inspection system to assure that
Eg the data will be suitable for their intended use.

2

f; However, production and post-production delivery of data is not

E: appropriate for all programs. Near-term delivery of the total Level 3

;Q package may be prudent when dealing with small, less stable contractors or

with small programs of limited life expectancy. Acquisition activities must
base the decisio. on delivery of engineering data and acquisition data
packages on a thor ugh analysis of need. This decision should be made as
early as practical in the development phases of a program; and the delivery
strategy must be included in appropriate program management planning docu-
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Air Force delivery policy guidance is also furnished by AFR 800-34,
"Engineering Data Acquisition," 11 April 1983. This regulation recommends a
firm listing of data requirements with a specified delivery schedule, and
the use of the Deferred Requisition of Engineering Data (DRED) technique.

It indicates the Air Force should contract for contractor maintenance of the
engineering data base during post production support, and should then
requisition data based on specific needs. This appears particularly attrac-
tive for systems with long production runs, long term modification and
upgrade potential, and those with high levels of contractor interest and
involvement. This practice would assure that current data are used, and
would eliminate the duplicate system data with their additional cost.
Further, this procedure would permit the pricing of development and mzin-
tenance of the engineering data base as an option by the contractor, up
front, as part of his proposal. It could then be made a subject of nego-
tiation, especially during competition. Any costs the Air Force would incur
later for delivery of specific engineering data would simply be administra-
tive, reproduction, and mailing costs. This procedure would be applicable
for all uses of data, not limited just to ADP for spare parts.

Other References:

1. APPENDIX A - "Applicable Data Specifications, Standards, and Air
Force Directives.®

2. APPENDIX C - "Structure of Data Items in Solicitations and
Contracts.”

3. DOD FAR SUPP SUBPART 9.3 - “First Article Testing and Approval.”

4. DOD FAR SUPP 17,7202 - “Component Breakout." F

5. “ACQUISITION STRATEGY GUIDE® - Defense Systems Management College,
First Edition, July 1984.
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APPENDIX A

Applicable Data Specifications, Standards, and Air Force Directives

1. MIL-STD-490, "Specification Practices," 30 October 1968, establishes
the format and content of system specifications. These specifications,
together with drawings, form the basis for a Type C Technical Data Package
(TDP), now Acquisition Data Package (ADP), which can be used for competitive
reprocurement. Type C Product Specifications are defined as specifications
used in the production of a prime item of equipment and are essentially suf-
ficient to serve as an ADP. For example, Type Clb Prime Item Product
Fabrication Specifications contain all the information needed for com-
petitive reprocurement when combined with the correct engineering drawings
and associated lists.

2. DOD-D-10008, Paragraph 3.3.3, "Drawings, Engineering and Associated
Lists,” 31 October 1980, is the specification which defines different levels
of drawings progressing from system inception to production. It describes
the engineering drawing system as an evolutionary process proceeding in
greater detail through concept (level 1), prototype production (level 2),
and production (level 3) phases of a system development. Instead of ten
separate data item ‘lescriptions as under the pre-1975 system, one data item
description (Data Item Description DI-E-7031 which references DOD-D-10008)
may now be used to obtain drawings. Engineering drawings and associated
lists are prepared to Level 3. They provide engineering definition suf-
ficiently complete to enable a competent manufacturer to produce and main-
tain quality control of item(s). These engineering drawings shall:

a. Reflect the end-product,

b. Provide the engineering data for the support of quantity produc-
tion, and

c. In conjunction with other related acquisition data, provide the
necessary data to permit competitive procurement of items substantially
identical to the original item(s).
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Paragraph 3.3.3.1, of DOD-D-1000B requires that engineering drawings
include details of unique processes. These details include: information
not published or generally available to industry but essential to design and
manufacture; performance ratings; dimensional and tolerance data; critical

- manufacturing assembly sequences; input and output characteristics including
form and finish; details of material identification; inspection, test, and
evaluation criteria; necessary calibration information; and quality control
data.

3. MIL-STD-1388-1 and MIL-STD-1388-2, "Logistic Support Analysis,® 11
April 1983, establish criteria for the development of a Logistic Support
Analysis (LSA), to define system support requirements and to inject support
criteria into system/equipment design and acquisition. The LSA is intended
to be the integrating document for the processes of provisioning spare
parts, Acquisition Method Coding (DAR SUPP NO. 6, 1 June 1983), and data
acquisition.

4. DAR Supplement 6, "DOD Replenishment Parts Breakout Program," June
1983, establishes Department of Defense policies and procedures relating to
the procurement of spares and repair parts. (See paragraph $S6-101 of DAR
SUPP NO.6 as to applicability.)

5. Air Force Regulation 310-1, “"Management of Contractor Data," 8 March
1983, sets forth the procedures for managing the acquisition of data under
Air Force contracts. It outlines Air Force policies for managing the
acquisition of data from contractors. It also defines management respon-
sibility for developing data requirements, and for acquiring, distributing,
and using the data.

6. Air Force Regulation 800-34, “Engineering Data Acquisition,® 11 April
1983, Paragraph 4c, requires the program manager to ensure that the
contracting officer (PCO) includes the "Predetermination of Rights in
Technical Data® clause (FAR 52,.227-7013) in both solicitations and
contracts.

7. AFLC/AFSC Pamphlet 800-34, "Acquisition Logistics Management," 12
August 1981, is a basic reference book for acquisition logistics. It helps
the program manager and the Integrated Logistics Support Office (ILSO) iden-
tify and schedule the key tasks for logistics support of acquisition
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programs. Chapter 25, Engineering Data, is an excellent presentation of how
to get adequate, accurate, and complete engineering data.

APPENDIX B
Commonly Used Data Solicitation and Contract Clauses

1. DOD FAR SUPP 52.227-7013 "Rights in Technical Data and Computer
Software®, is the basic data rights clause. It expresses the rights and
obligations of both the Contractor and the Government with respect to tech-
nical data and computer software. It is a required clause in all contracts
in which technical data or computer software may be generated, developed or
delivered. The provisions are applicable to both the contractor and sub-
contractors.

2. DOD FAR SUPP 52.227-7014, "Predetermination of Rights in Technical
Data." It identifies in the proposal which data the contractor intends to
deliver with 1imited rights. This does not mean the Govermment agrees with
the contractor over limited rights data items.

3. DOD FAR SUPP 52.27-7015, "Rights in Technical Data--Specific
Acquisition.” This clause is used when purchasing unli<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>